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Overview


On June 19, 2008 the U.S. Congressional Subcommittee on Commerce, Trade and Consumer Protection held a hearing titled “Breeding, Drugs and Breakdowns: The State of Thoroughbred Horseracing and the Welfare of the Thoroughbred Racehorse.”  Although it may have seemed at the time that the sudden Congressional interest in Thoroughbred racing was simply a hasty response to the breakdown of the filly Eight Belles in that year’s Kentucky Derby, the reality is that the filly’s demise, nationally televised on what is arguably racing’s biggest day, was simply the exclamation point on a long and growing list of troubling events that were creating a groundswell for some form of government intervention.  Prior to Eight Belles, 2006 Derby winner Barbaro broke down in the Preakness Stakes and his eight month battle against multiple surgeries, post-operative infection, and his eventual succumbing to laminitis was played out in the national media on a weekly basis.   Also in 2006 the filly Pine Island had to be euthanized on the track after the Breeders’ Cup Distaff.  The following year, George Washington suffered the same fate during the Breeders’ Cup Classic on an extremely sloppy Monmouth Park track that caused many to question the depth of the industry’s commitment to equine health and safety.  


These breakdowns came on the heels of one of the biggest gambling scandals to ever rock the sport, the 2002 Breeders’ Cup “Fix Six” scandal in which employees of a tote company were able to exploit a weakness in the tote system’s security and alter their pick six tickets after the races had been run, thereby assuring themselves of a multi-million dollar payout at the expense of everyone else in the pool.  What made this even more alarming was the fact that the “test run” of their scam, at Belmont Park weeks before the Breeders’ Cup, went completely unnoticed until they themselves divulged it to prosecutors.  


The final straw, as far as Congress and the public were concerned, may have been when Rick Dutrow, trainer of 2008 Derby winner Big Brown (the only horse to finish ahead of Eight Belles in her last race), admitted to a reporter that he administers the anabolic steroid Winstrol to all of his horses saying “I don’t know what it does.  I just like using it.”
  In light of the recent steroid scandals in other professional sports, Dutrow’s statement was particularly unsettling.  Serious questions about the care and safety of racehorses and the integrity of all aspects of American racing were being raised, and growing public outrage provided all the impetus Congress needed to flex its regulatory muscle.  


The witness list for the hearing consisted of several well known and powerful individuals from various sectors of Thoroughbred racing:

Rick Dutrow had been called and was expected to testify, however he failed to appear.  The testimony of the veterinarians was largely technical and not particularly germane to this paper.  The testimony of the other witnesses and the comments of the committee members provided a telling glimpse into the highly fractured state of the racing industry.  


With the exception of the two witnesses from the quasi-governing organizations, the non-veterinarian witnesses all stated that they believe there is an urgent need for a centralized authority whose power transcends state lines and supersedes the power of the autonomous state agencies that now regulate racing within their own jurisdictions.  However, even among the witnesses who agreed that such an authority is needed there was no consensus as to where that authority should originate.  Arthur Hancock summarized his belief that the involvement of the Federal government is needed: 


“As I see it, the real problem with the Thoroughbred industry is that nobody is in charge.  It is impossible for us to regulate ourselves.  We are too fragmented and too diverse.  Not one of these groups [NTRA, the Jockey Club, the Association of Racing Commissioners International, and others] has the power to bring uniformity and integrity to our sport.  In my opinion, only a Federal racing commission or commissioner can save us from ourselves.”



Randy Moss also argued for a central authority, but one without direct ties to the Federal government:


“Most in the sport have no desire for federal regulation of horse racing.  But through whatever means it can be accomplished, Thoroughbred racing desperately needs a strong central authority with regulatory power to make binding decisions necessary for the short- and long-term interests of the sport.”


Not surprisingly, the NTRA and the Jockey Club disagreed with these assessments; Alex Waldrop testified:


“The last thing this industry needs is another layer of bureaucracy.  A Department of Horse-land Security funded by yet another tax on our long suffering customers?  No thanks.  We at the NTRA and our industry stakeholders are uniquely qualified and fully committed to working through our sport’s complex issues.”
  


Some of what was said by committee members seemed to be typical politician hyperbole which should come as no surprise given the emotionally charged subject matter.  Representative Jan Sachowsky (D-Illinois) claimed that Thoroughbreds are routinely “doped-up” on “cocaine, caffeine, and anabolic steroids,” and the absence of a central authority in racing is the root of these problems because “there’s (sic) almost no restrictions on any of these practices.”
 Committee members that spoke all noted that, by virtue of the Interstate Horseracing Act, Congress does in fact have the power to impose federal authority on the racing industry.   However, the lawmakers also urged the industry stakeholders to avoid such a scenario by doing what is necessary to fix their sport without further Congressional intervention.   


The legal possibility of Congressional regulation of racing is very real considering that approximately 90% of the national handle comes from interstate simulcast wagering and Congress has the Constitutional right to regulate interstate commerce.  This fact alone makes it extremely unlikely that if Congress elected to intervene and assume a regulatory role the industry would have any legal ground on which to stand and fight.  


Therefore, if the industry is to remain free of Federal regulation it must find a way to satisfy the various stakeholders who are calling for a new regulatory scheme and convince Congress that the serious issues which the sport faces today have been satisfactorily addressed while making the industry more transparent for fans, gamblers and other stakeholders alike.  In general, there are three broad schools of thought about how the industry can proceed if it is to avoid Federal regulation:

1. Create a non-governmental centralized authority to control the business and regulatory concerns of the sport (the National Racing Commissioner or National League of Racing model).

2. Work from within the industry to affect change and bring about uniformity at the state level (the NTRA Safety and Integrity Alliance model).

3. Create a cooperative interstate regulatory body to promulgate and enforce rules that are binding on participants in each member jurisdiction (the Interstate Compact model).


The National Racing Commissioner Model

One of the main complaints of those calling for change is the lack of regulatory continuity from one jurisdiction to the next.  Indeed, if a central national authority could be empowered it seems logical that it could provide the continuity that is presently lacking.  Proponents of this model argue that such a system would permit the promulgation of rules on a national basis, rather than the current state-by-state basis and lead to greater transparency as well.  Some also believe that it would lead to a scheduling system that would take the “big picture” into account when allocating race days, and thus promote fuller fields at race tracks across the country.  Finally, some believe that this system would level the playing field for horsemen in revenue negotiations with track operators and provide the industry a unified voice when negotiating with advance deposit wagering companies and off-shore rebate shops.  


None of these claims are without merit.  Certainly a single set of rules and enforcement procedures would promote continuity and transparency.  Something that constitutes a medication violation at one track would do also do so at all others; furthermore, there would be no disparity in the punishment meted out for identical violations in different jurisdictions.  Situations like that of jockey Patrick Valenzuela, who essentially made a mockery of the licensing process by receiving a license in one jurisdiction while simultaneously having it revoked in  another, would presumably cease to be problematic.  This model would also lend itself conveniently to a collective bargaining style arrangement between horsemen and tracks when negotiating over purse monies, backside conditions, and other concerns; each group would be able to negotiate with the other in a much more efficient manner.  This seems particularly worthwhile considering that many horsemen race in different jurisdictions throughout the year and many operators own tracks in multiple jurisdictions.  


The “National Commissioner” system has worked quite well for the sports that have implemented it.  From a historical perspective, it could be argued that this model saved Major League Baseball in the wake of the 1919 Chicago Black Sox scandal and, perhaps again in the 21st century when Congress threatened to revoke MLB’s anti-trust exemption in the wake of multiple performance enhancing drug scandals.  Without the centralized authority of a commissioner’s office to negotiate a drug testing plan with the Player’s Association, it is entirely possible that MLB would not have been able to weather that storm.  


However, the National Commissioner model is not without its shortcomings.  The process of selecting an all-powerful commissioner could be complicated to say the least; it is difficult to imagine a scenario in which the commissioner is not, at least in some substantial part, selected by a cross-section of industry stakeholders.  If the commissioner has disciplinary authority over those who violate the rules of racing, he would effectively have disciplinary power over those who employ him.  Even under the best of circumstances it seems plausible that this arrangement could lead to questions about conflicts of interest in how the commissioner deals with those to whom he is accountable compared to those who have no bearing on his employment situation.
   


Secondly, and more importantly, the National Commissioner model completely circumvents any governmental role in the regulatory process.  In other major sports organizations such as MLB and NFL this is not a problem.  However, these other sports do not depend on legalized gambling for their survival as does racing; in fact the other sports shun gambling and go to great lengths to avoid being associated with it.  They even severely punish those within their organizations who are shown to be associated with gambling.  The complete lack of a governmental presence in the regulatory scheme presents a major problem for racing because of various social stigmas that are associated with gambling.  For one, gaming and organized crime – rightly or wrongly – are often thought of in tandem and the presence of a governmental regulation serves to provide some peace of mind for many people.  There are also reasons “for the public health”
 (for example: compulsive gambling problems and their associated public costs, moral concerns, and economic impact concerns) that beg government involvement.  Government is heavily involved in the regulation of all forms of legalized gambling and to think that an exception would be made for racing is purely foolish.  Even if such an exception was made, it would likely be accompanied by a tremendous increase in public mistrust which is something the industry cannot afford.  


For these reasons, and probably many more, the National Commissioner model fails to meet the needs of the racing industry.


The NTRA Safety & Integrity Alliance Model


In a joint effort with other industry stakeholders and associations such as the Racing Medication and Testing Consortium (RMTC), The Jockey Club’s Thoroughbred Safety Committee (TSC) and the Association of Racing Commissioners International (RCI) the NTRA announced the formation of the NTRA Safety & Integrity Alliance in October 2008.  As of November 2009, the NTRA website lists twelve race meetings, in seven jurisdictions, that have earned accreditation since the inception of the program.  


The stated goal of the Alliance is to establish a set of nationally accepted and uniform standards in the areas of safety and integrity.  The vehicle to accomplish this is a pledge and inspection process by which the Alliance will grant accreditation / certification to industry organizations which adopt and meet or surpass the standards created by the Alliance.  Initially, the certification process will focus on the following five major areas:

1. Injury reporting and prevention

2. Creating a safer racing environment

3. Aftercare and transition of retired racehorses

4. Uniform medications, testing and penalties

5. Safety research

The NTRA Safety and Integrity Alliance Pledge also states that in the future they plan to expand into “other more broadly defined initiatives (e.g. wagering security) directed to the improvement of the sport’s integrity and transparency.”
  


While the accreditation process is the public face of the Alliance process, it is not the actual process by which they plan to accomplish the goal of achieving “nationally accepted uniform standards” – it is simply the first small step in the process.  Getting the standards adopted by state regulatory agencies is the bigger (and much more complicated) goal.   Prior to the formation of the Alliance, Randy Moss addressed this very problem in his testimony to the Congressional subcommittee:


“The lack of a central racing authority forces the Thoroughbred Safety Committee and other industry leaders to announce that they ‘support,’ ‘strongly support,’ endorse,’ ‘urge,’ ‘encourage,’ and otherwise beg and plead for the various racing states to adopt the changes…the sport has no power to ‘require’ that changes be made…any state that wishes to thumb its nose at such recommendations is free to do so, with no official ramifications.”

Therein lies a major problem with this model; the Alliance is without legal authority to force compliance with their recommendations.  They can lobby rule makers and legislators, they can encourage political activism on the part of their supporters and accredited tracks, and they can bring limited economic forces to bear upon organizations that choose not to comply (e.g. the withholding of Graded Stakes status from non-complying tracks; however, this could be a slippery slope because of potential anti-trust concerns).  Ultimately though, the Alliance cannot force the change that is desired.


As a means of earning force-of-law status for their recommendations, the Alliance has designed a three phase plan to get state regulatory agencies to formally adopt the recommendations.  Phase I is the “implementation of Alliance-endorsed reforms [to be] accomplished through House Rules in the short term” and the beginning of the accreditation process for Alliance member organizations.  Phase II is the development and finalization of RCI rules while pursuing short-term implementation of these rules through member organizations’ House Rules and ongoing accreditation.  Phase III is the “state-by-state adoption of RCI Model Rules, with the goal of full compliance by December 31, 2010.”
  In short, the plan is to get the recommendations written into the House Rules of accredited tracks and then lobby the respective state agencies to get the recommendations adopted into the states’ administrative codes.  


This plan gives cause for concern in at least two different regards.  First, there is at least the potential for charges of illegal delegation of legislative authority.  In case law, the two most notable examples of this are Fink v. Cole (97 N.E.2d 873; N.Y. 1951) and N.Y. State Association of Nurse Anesthetists v. Novello (753 N.Y.S.2d 615, 619-620; 3d Dep’t 2003).  In the former case, the New York State Court of Appeals affirmed a lower court opinion that the New York legislation had illegally delegated its Constitutional authority by empowering the Jockey Club to make decisions regarding the approval of applications for racing licenses in the state.  In the latter case, the Court ruled that the state health department could not legally delegate to an ad hoc committee the authority to promulgate “guidelines” that were actually “regulations” regarding professional conduct unless the legislature had specifically authorized the department to do so.
  


Neither of these cases provides a direct correlation to the NTRA Alliance plan, however there are some similarities that warrant a closer look.  In each case, the courts upheld the notion that regulatory responsibilities that have been constitutionally vested in the legislature (or a state agency via the state’s Administrative Procedures Act) may not legally be entrusted to a private entity.  While that is not exactly what the NTRA Alliance is attempting to do, neither is it greatly removed from their intentions.  RCI, the NTRA and the member tracks of the Alliance are all private entities and, in the creation of their recommendations and house rules, each might reasonably be considered to be creating “guidelines” that are intended to become regulations.  Presumably, if every individual state agency considered each individual Model Rule according to the process outlined in the applicable APA, including noticing, holding hearings, and re-drafting and re-noticing (if necessary) this would cease to be a problem.  Obviously, this is a major undertaking and it is difficult to envision it going as smoothly as planned.  This process would have to play out in 38 different states, and therefore, potentially, 38 different courts if it was challenged by anyone.  Relying on this much continuity between so many courts seems somewhat optimistic.  Furthermore, even if no legal challenges were brought, rulemaking moves at an incredibly tedious pace in most states; the coordinated lobbying effort to get each rule passed in identical (or effectively identical) language in all 38 jurisdictions would be monumental and the stated goal of completing the process by 2011 seems, at best, wildly optimistic.  


This process only addresses the initial set of Alliance -RCI Model Rules. In order to keep pace with the evolving nature of the racing and gaming businesses, they will need to be amended from time-to-time.  Attempting to change the Model Rules as needed and then cause that change in 38 different jurisdictions will be a major challenge that will be nearly impossible to accomplish in any sort of timely and coordinated manner.  
Finally, at least in the early stages, this approach could lead to issues regarding the co-mingling of pools between Alliance member tracks and non-member tracks.  Because the process of accreditation and getting the rules formally adopted by the state agencies is a lengthy one, there is bound to be periods of time during which some tracks that have been granted accreditation wish to engage in simulcast business with some who have not yet gained accreditation.  The same scenario is even more possible with regard to a track in a state which has formally adopted the Model Rules and a track in another state that has not yet done so.  While this situation does not necessarily constitute a regulatory problem per se, it does pose a potential problem with the way the industry’s professed commitment to change is perceived by the public.  As noted previously, approximately 90% of U.S. handle is generated by simulcast wagering; it seems unlikely (and unwise in a business sense) to mandate that accredited tracks willingly forego a portion of this revenue until each track and each jurisdiction can be brought fully on board with the Alliance’s plan.  However, if accredited tracks are permitted to do simulcast business with non-accredited tracks the perception that the almighty dollar has precedence over meaningful safety and integrity reforms could reasonably be formed by some observers thus creating a classic Catch-22 situation for the entire industry.

Consequently, this model has the potential to create more of the same problems that it is intended to solve – the lack of continuity between jurisdictions and an absence of transparency; it also does nothing with regard to establishing the centralized governing authority which is desired by many industry stakeholders.  While the best of intentions are definitely present in this model, the process appears to have some critical flaws.


The Interstate Compact Approach


An interstate compact is essentially a contract between the legislatures of two or more states.  The purpose behind the formation of a compact may be simply to create a fixed agreement regarding an issue of mutual importance to the states, the formation of an advisory board to address mutual issues, or the creation of an ongoing regulatory entity.
  The compact approach offers many unique advantages that the other two models do not.  Most notably, it permits the bypassing of the rule making process at the individual state level and establishes interstate uniformity while avoiding federal regulation.


The legal authority for interstate compacts is found in Section 10, Clause 3 of the U.S. Constitution, also known as “The Compact Clause.” In part, the clause reads: “No State shall, without the consent of Congress enter into any Agreement or Compact with another State…”  However, the Supreme Court has held that such Congressional consent is necessary only when the compact increases the political power of the member states at the expense of Federal government supremacy.
  


Congressional consent may be:

· Explicit: granted by Congress after submission of a compact for approval by its member states

· Advance: granted by Congressional legislation encouraging the formation of a compact

· Implied: by Congressional acquiescence

While consent is not required if the compact does not alter the balance of political power between the states and the union, it does come with certain benefits.  Consent brings a “transformative effect” to the compact’s administrative rules and gives them the “weight of substantive federal law.”
  Therefore, the ultimate interpretive authority becomes the Federal court system; this arrangement is beneficial in the regard that it helps avoid multiple judicial interpretations of the same issue.  Without Congressional consent, the compact is still enforceable as a contract between the member states however it is interpreted as state law, meaning ultimate enforcement occurs in the Supreme Court of the compact’s original jurisdiction (i.e. the state that was the offeror of the compact agreement).  


The formation procedure of a compact is relatively simple and straightforward.  To begin, an offer is made in statutory language for one state to become a party to an agreement with another state.  To accept, the offeree must enact statutory language that is “substantially similar”
 to the language of the offer.  Each subsequent jurisdiction to join the compact must follow the same procedure; it must be offered and it must enact similar statutory language.


Of course the real world process is somewhat more complicated, but those complications lie mainly in the negotiation process between the original compact members that determines the ultimate organizational structure and regulatory subject matter of the compact.  Once those negotiations are complete and all member states have enacted the required legislation, the compact is empowered and it takes precedence over any conflicting statutes of the member states.  In other words, where the NTRA Safety and Integrity Alliance model requires each individual state to promulgate each individual Model Rule (or possibly “blocks” of model rules) until each rule is formally adopted, the interstate compact model only requires each state to enact one piece of legislation.  Once that piece of legislation is enacted, each Model Rule only needs to be adopted once (by the compact); upon adoption by the compact, every conflicting rule or statute in any member jurisdiction is rendered obsolete.  This is a tremendously faster and more efficient way to realize the desired continuity between racing jurisdictions.  


The rulemaking process is very similar to the process at the state level.  The compact must form a commission which then promulgates rules in a manner “substantially similar” to the one prescribed by the offeror state’s Administrative Procedures Act.  Upon adoption of a rule by the Commission, said rule immediately has the power of statutory law in each member state and supplants any state law with which it conflicts. Although the individual states do not have an active role in the rulemaking process, they do have the power of legislative review because a majority of state legislatures can reject a proposed rule.
  This provision provides the states a measure of checks and balances on the compact’s authority and could reasonably be expected to provide some peace of mind to those individuals at the state level who have concerns about yielding state authority to another entity.


The Commission also has the authority to enforce the rules of the compact in much the same way state racing commissions can enforce state regulations.  Among the enforcement tools at its disposal include:

· The power to require training / order additional training

· The power to require mediation or arbitration in disputes

· The power to impose fines or suspensions

· The right to seek relief in federal court, often in the form of an injunction to curtail a certain action or an order to compel action.

Each of these tools provides the compact with effective means of enforcement.  In particular, the power to require mediation or arbitration may be especially valuable within the context of an interstate racing compact.  This power would provide for the compact to demand that the parties to a dispute must first exhaust all available administrative remedies before attempting to avail themselves of any judicial remedies.  This is a common component of American administrative law and it is something required at the state level as well.  The benefits of this power will be expounded upon later in this paper when the organizational structure on a hypothetical interstate racing compact is discussed.  For now, let it suffice to say that such a compact would require all of the same administrative remedies as individual state racing commissions require, and provide for even more administrative remedies if desired and determine the structure of a quasi-governing body such as a National League of Thoroughbred Racing.


In addition to providing the desired continuity and transparency, it is quite likely that an interstate compact for racing would provide some fiscal savings at the state level because the compact would be assuming the bulk of the regulatory responsibilities and, therefore the bulk of the costs of these responsibilities.


Clearly, the Interstate Compact model offers some major advantages not found in the other two models; most importantly, it centralizes regulatory authority and provides regulatory continuity from one jurisdiction to the next.  Under an interstate compact, the words that Randy Moss bemoaned in his testimony (support, endorse, encourage, etc.) could be replaced with a set of administrative rules that carry the force of law across state lines without relying on the federal government involvement.  Unfortunately, this model also has its shortcomings. 


For one, there is no guarantee that every jurisdiction that permits pari-mutuel wagering on horseracing could be persuaded to join the compact, and if even they could, it could potentially take a considerable length of time before this could be accomplished.  In this regard, the compact model and the alliance model both fall short; proponents of either can set hypothetical target dates, but they are only targets.  However, one major advantage of the compact model is the relative ease with which rules can be promulgated for all jurisdictions at once, rather than at the individual state level as is necessary with the Alliance model.  


One of the benefits to the current, disjointed regulatory scheme is that the individual state agencies are able to get a better “feel” for the economic conditions in their own state, and consequently they may be able to be more pragmatic when dealing with certain regulatory issues.  The recent decision by the Kentucky Horse Racing Board to grant Churchill Downs a reduction in racing dates for their spring 2009 meeting is a perfect example of this.  The compact model moves the center of regulatory control further away from the vast majority of race tracks and possibly hinders the ability of regulators to act pragmatically when doing so is warranted.  It would be presumptuous to think that a regulatory agency somewhere halfway across the country with no real vested interest in a particular individual state is better suited to allocate racing days in that state than someone who does have such an interest.  In this regard state racing commissions are not only regulators of the laws of racing, but to some degree they also regulate the business of racing.  As a group, Americans are generally opposed to relinquishing business authority to a government entity; it is contrary to the free market economic system that has been taught to us since grade school.  The establishment of an interstate compact for racing would not necessarily give the regulatory authorities any more power over business operations than they had pre-compact; however, it would centralize that power and that would make it appear as if the government had more of a hand in running the business aspects of racing than ever before.  Perhaps more importantly, it simply does not make good business sense to have business decisions being  made by regulators.    


 Clearly, each of the three models offers its own advantages and each comes with its own shortcomings.  However, it may be possible to combine the best elements of each into a hybrid model that more closely meets the needs of the whole racing industry.


The PGA TOUR® Model



The Congressional hearing focused mainly on the regulatory woes of the racing industry however, the sport also faces significant business issues as well.  Thoroughbred racing was one of the most popular spectator sports in America in the middle part of the 20th century; today it barely registers a blip in the national sports consciousness and is viewed by many people as little more than a niche market attraction or a fringe sport.  While other sports such as Major League Baseball, the National Football League and professional golf have grown wildly and increased their fan bases at a seemingly exponential rate, racing has been left in their collective dust and receives little-to-no national attention except on a few select days per year.  It was once the only form of legalized gambling permitted in America; today it is forced to fight for its piece of the American gaming dollar with Native American casinos, privately owned casinos, card rooms, and state run lotteries.  A bill was recently introduced by Congressman Barney Frank (D-Massachusetts) that would remove the ban on internet gambling that has been in place since 2006 (The Unlawful Internet Gaming Enforcement Act of 2006
) and place such gambling under the regulation of the Department of the Treasury.
  Pari-mutuel wagering on horse racing was exempt from the 2006 ban and is currently the only form of on-line wagering permitted in the United States.  If Congressman Frank’s bill is enacted, racing will face even more competition for its share of the U.S. gambling market.  As of November 2009, the bill is awaiting scheduling for a hearing before the House Subcommittee on Crime, Terrorism, and Homeland Security.


These problems are not regulatory concerns; they are business issues which could best be dealt with by a business organization.  When other sports have faced tough times or outside threats to their livelihood they have benefitted from their business organizations (e.g. MLB, NFL, etc.) being there to shepherd them through the trouble.  Consider where MLB would be today if  instead of  the Commissioner’s office addressing the steroid scandals of the 1990s, each individual team had been forced to deal with the crisis in their own way and with their own resources; or, where the NBA might be today without Commissioner David Stern’s handling of the referee gambling scandal in 2007.


These league organizations do more than just deal with scandals and problems; they take active and aggressive roles in fostering economic growth for their leagues and its members.  They are the voice of ownership in collective bargaining negotiations, they increase revenues by strategically scheduling their events, they negotiate media rights contracts with television networks and they control the expansion or contraction of the league.  With very few exceptions, these are all things that in racing are left either in the hands of track operators or state regulators.  


Consider the manner in which a new NFL or MLB team is admitted the league.  Competitive market analyses are conducted to gauge the potential for fan support of a new team without cannibalizing the fan bases of existing teams, the depth of available athletic talent is evaluated to ensure that if a new team is permitted there will be enough athletes with the requisite skill sets to make the new organization competitive, and the input of all existing teams within the organization is considered
.  


 When someone wishes to open a new racetrack however, there is no league or association to help decide what effect such a move will have on the competitive balance of the racing industry in that particular region.  Instead of a thoughtful competitive analysis of the situation, the decision is left in the hands of regulators who may have ulterior motives to approve or disapprove such an expansion.  In some cases the racetracks and horsemen that are affected by such a decision are not even in the same jurisdiction as the regulators that make the decision.  For example, a track in a state that does not have alternative gaming can be severely affected by an increase in racing dates in a neighboring state that does have alternative gambling; one has to look no further than Kentucky and its neighboring states for a perfect current-events example of this.  

This is an excellent example of the business of racing being conducted by regulators and it demonstrates one of the economic benefits that could be a windfall to the entire racing industry if there was a national league organization for racing to help make these kinds of decisions.


Among the perceived roadblocks to a national league format for racing are the following concerns:
  

· The sports that thrive in the league format are differently structured businesses; racing has a much wider array of stakeholders and many more independent contractors (trainers, grooms, jockeys, etc.) than those sports.

· Logistical problems due to overlapping track schedules, wide disparity in class levels of horses and racetracks, and geographical concerns.

· Due to the role of legalized gambling in racing, self-regulation is not an option – the government would never permit it.

These very concerns are what make the PGA Tour model a good fit for a National League of Thoroughbred Racing.  Before progressing any further, a very basic overview of the PGA Tour is warranted.


The PGA Tour is the organizer of three professional golf tournament tours in the United States; The Champions Tour (formerly known as the Seniors Tour, for qualifying golfers of age 50 and beyond), the Nationwide Tour (a lower level, developmental tour that is used as a source of new talent for the main tour), and the PGA Tour (the main tour and the highest level of professional golf in the U.S.).  The top of the organizational structure consists of a small group of executive officers and one commissioner.  The following duties are among the many responsibilities of the Tour organization:

· Organize the week-to-week tournament events of each tour (excluding the four “major” tournaments and certain team events like the Ryder Cup), including choosing venues, recruiting sponsors, and determining purses.

· Maintain a pension fund for Tour players and employees.

· Negotiate media coverage rights with television and radio networks and other media outlets.

· Arrange for officiating at Tour events to ensure that the Rules of Golf are adhered to during competition.

· Determine appropriate sanctions (including fines and suspensions) for rule violations and conduct deemed detrimental to the best interests of the Tour and the game of golf.  These sanctions may be levied against anyone associated with the Tour including golfers, officials, and caddies.

· Determine player eligibility for each tour and for individual events on each tour.
· Coordinate efforts with tournament host locations to ensure a profitable, safe and competitive event.


It is important to recognize one thing that the PGA Tour does not do: they do not promulgate the Rules of Golf.  This is something that differentiates the PGA Tour from other professional sports leagues.  MLB, the NFL, the NBA, and the NHL each create the rules of play for their respective leagues.  The Tour, on the other hand, simply enforces the Rules of Golf which are promulgated and maintained through a cooperative effort between two different and entirely separate organizations: the United States Golf Association (USGA) and the Royal & Ancient Golf Club of St. Andrews Scotland (R & A).  It does not require a great stretch of the imagination to view this partnership between the USGA and the R & A as being analogous to the relationship between an interstate compact and a racing league; they are two autonomous bodies that work together to protect their mutual interest in ensuring fair play at their game and they rely on a third party to help promote this interest and assist with enforcement of their rules.  


  It is worth noting that the tour conducts official tournaments at geographic venues ranging from Connecticut to Hawaii, and in 2009 they will hold 106 official tour events over a span of 45 weeks
.  Clearly, the PGA Tour has a great deal more in common with Thoroughbred racing than one might initially expect, and the Tour successfully integrates an outside rule-making authority with in-house rule enforcement while handling a myriad of business issues for which it alone is uniquely qualified to address.


The benefits of a national league structure for racing could be numerous:

· A unified voice when negotiating simulcast arrangements with secondary pari-mutuel organizations.

· The opportunity to negotiate potentially lucrative deals for television rights and to use these revenues for any number of things like enhancing purses, safety and welfare initiatives, public relations and marketing, etc. 

· The opportunity to negotiate as an industry with horsemen regarding the splitting of simulcast and ADW revenues rather that negotiating as individual track operators with individual statewide horsemen’s associations.  

· The potential ability to affect scheduling across a wide geographic area in order to maximize field sizes and construct national race cards which lend themselves well to television and national multi-leg wagers (e.g. the Magna-5)

· The possibility for a league-owned ADW operation and other revenue generating platforms.


A skeleton organizational structure of a hypothetical National League of Thoroughbred Racing is provided below.
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Of course the Tour does not have legalized gambling, and therefore does not have concerns about government regulation.  Therein rests the need for the formal version of an interstate compact for racing.  


Forming the Compact

As previously noted, an interstate compact can begin with as few as two states. Additional states may join upon receipt of an offer from the compact and the subsequent enactment of the appropriate statutory language by their legislative and executive branches.  Attempting to enlist all 38 states which permit pari-mutuel race wagering from the beginning of the process seems to be an overwhelming task that would unnecessarily prolong the time that it takes to forge an agreement.  However if more than two or three states across a broad geographic area could be enlisted in the beginning it would lend legitimacy to the effort to make this a truly national compact and it would leave fewer states left to recruit in the future.


Therefore, a decision about which states to include in the initial formation process is one of the first decisions that must be made.  Once these states reach an agreement in principle to form the compact, it would be wise to seek advance consent for the compact from Congress.  Consent will ensure that the compact rules are given the status of federal law and it will protect the compact and the industry from possible future intervention from the federal government.  In Tobin v. U.S. (D.C. Cir. 1962) the Court concluded that “Once given, it is generally thought that Congress cannot withdraw or amend its consent.”
A coalition of Representatives and Senators from the compact member states 

is the most logical place to turn for the political assistance needed to gain this consent.  Enlisting the lobbying expertise of the American Horse Council would also be beneficial.


The initial member states should be among the national leaders in live and all-sources handle and they should cover a wide geographic area to avoid the impression that the compact is intended to be regional rather than national in scope.  Additionally, thought should be given to what state will be the original offeror of the contractual arrangement because this decision will determine which federal judicial circuit will have jurisdiction over issues that end up in the courts.  


A determination regarding what issues the compact commission will regulate and which issues (if any) will be left to state regulators will also be necessary.  Given the current national economic climate and the fact that many states are experiencing budget shortfalls, it would seem logical that the best approach here is an attempt to minimize the role of individual state racing commissions.  With fewer regulatory responsibilities they can operate on smaller budgets; this could be the determining factor in the survival of racing in some states.  Once the compact is formed, the potential to trim spending from a state budget could be used as one incentive to encourage other states to join.


For the purposes of this paper the states of New York, Kentucky, Illinois, Florida, and Maryland were chosen to be the original members of the compact with Kentucky assuming the role of offeror.  

Each of these states ranks in the top ten nationally in live handle and all-sources handle, and together they accounted for 35% of the national all-sources handle and 42% of the national live handle in 2006.
  Kentucky, Maryland and New York host the three races that comprise the Triple Crown series and as such have common interests as well as historical significance.  Illinois is ranked 6th in live handle and 7th in total handle and it gives the compact a presence in the Midwestern region of the country.  The combination of these particular states also represents a significant amount of common ground for horsemen; that is, many horsemen race at tracks in more than one of these states at various times of the year.   The following table summarizes the handle statistics from each of these states.


	State
	All-Sources Handle and (National Rank)
	% of National All-Sources Handle
	Live Handle and       (National Rank)
	% of National Live Handle

	New York
	$ 2,596,650,674 (1)
	      16.7%
	$ 330,035,765 (2)
	16.6%

	Kentucky
	      486,496,416 (9)
	 3.1%
	   191,631,052 (3)
	9.7%

	Illinois
	      952,119,485 (7)
	 6.1%
	   103,675,898 (6)
	5.2%

	Florida
	      952,959,247 (6)
	 6.1%
	   169,670,481 (5)
	8.5%

	Maryland
	      474,998,270(10)
	 3.1%
	      47,712,229(10)
	2.4%

	Totals
	   5,463,224,092
	      35.2%
	     842,725,425
	    42.4%



Although California ranks 1st in live handle and 2nd in all-sources handle, it was decided to not include that state among the charter members of the compact for two reasons.  One, it is a long distance geographically from the other states; and two, it has demonstrated a tendency to fall outside of the mainstream with regard to some of its regulatory philosophies (e.g. the synthetic track mandate).  Obviously, with its high handle numbers and large number of racetracks, no national horseracing compact could be considered truly national in scope without California as a participating member, but as the compact grows to include other states it is reasonable to believe that California will be among those that join.  For practical and philosophical reasons though, it is best to exclude the state from the formation process so that the rules can be promulgated in a more streamlined fashion.  


Interstate Racing Commission Organizational Structure & Operations


The racing commission will be organized in a way similar to the commission of a large racing state with certain considerations made for the fact that this commission will have jurisdiction over a much larger geographic area than a normal state commission would.  

The Commission: Will consist of one member from each member-state of the compact.  This individual will be appointed by the governor of his or her state and confirmed as required by that state’s constitution or APA.  The commission shall meet not less often than semi-annually.  Members of the commission shall be appointed to a term of four years; however, to prevent wholesale turnover of the commission every four years, the original five members of the commission shall be appointed to initial terms of the following lengths:

· States One and Two: 
4 years

· States Three and Four:  
3 years

· State Five:


2 years
The Executive Director: Will be selected by a majority vote of the full commission and will serve at the will of the same.  In addition to managing the day-to-day operations of the organization, the Executive Director will also oversee the work of a liaison to the National League of Thoroughbred Racing and work closely with the General Counsel to the Commission.

Executive Committee: Will consist of eight sitting members from the following organizations:

· NHBPA

· TOBA

· AAEP

· NTRA

· The Jockey Club

· RCI

· A privately owned race track (e.g. Ellis Park, Turf Paradise, etc.)

· A publicly held race track corporation (e.g. CDI, MEC, Penn National, etc.)

Each Executive Committee member shall be nominated by their respective organization and confirmed by a majority vote of the full commission except the private and public track ownership members; those individuals shall be selected by a majority of the full commission.  Executive Committee members shall serve for a term of three years and the initial terms shall be staggered in a manner to prevent a complete turnover of the committee every three years.  













Committees: The following standing committees and subcommittees will be created:

· Totes and Technology Committee

· Racing Dates Committee

· Licensing Committee

· Training & Continuing Education Committee

· Disciplinary Committee

· Case Review Board

· On-Track Enforcement Department (supervision of racing officials)
· Finance Committee

· Equine Health & Safety Committee

· Rules Committee

· Medication & Testing Committee (a subcommittee of Equine Health and Rules committees)
In addition to these committees, there will also be a minimum of three Regional Hearings Officers that will be responsible to the Disciplinary Committee.


The size of each committee shall be determined by a majority of the full commission.  Members of the committees may be either full Commission members or members of the Executive Committee however, committee Chairs must be Commission members.  

Allocation of Racing Days: The Racing Dates Committee will be responsible for allocating the number of racing days permitted throughout the entire jurisdiction of the commission.  They may also, in a very broad, general and non-binding fashion, divide the racing days proportionally among the different states or regions in the compact.  More specific allocation of racing days (i.e. exact dates and distribution of dates among individual tracks) should be the responsibility of the National League of Thoroughbred Racing.  The league has an executive in charge of competition and race series who would be better qualified to make this business-type decision.

Racing Officials: In accordance with Chapter Six of the RCI Model Rules, the following racing officials shall be present at any race conducted in the Interstate Racing Commission’s jurisdiction.  All racing officials shall be licensed by the National Racing Compact and shall meet all conditions set forth by the Interstate Racing Commission for training and continuing education annually.


Stewards: (3) One to be employed by the association and two to be employed by the commission.


Official Veterinarian: To be employed by the commission.


Racing Veterinarian: To be employed by the commission.
The following racing officials shall each be employed and provided by the association.


Racing Secretary


Horsemen’s Bookkeeper


Paddock Judge


Horse Identifier


Clerk of Scales


Jockeys’ Room Custodian


Starter


Clocker
Licensing: To be licensed by as a participant, an individual must possess a valid license from the National Racing Compact and complete all training and continuing education requirements set forth by the Interstate Racing Commission annually.

Using the guidelines set forth in ARCI Model Rules chapter seven the IRC will license facilities and associations for the purpose of conducting race meetings, facilities for the purpose of operating as off-track betting sites, and organizations wishing to provide advance deposit wagering services.  

Rulemaking Process: The Rules Committee shall be responsible for drafting rules and following a process which is substantially similar to the process set forth in the Kentucky Administrative Procedures Act for promulgating rules.  No rule shall be enacted without the approval of a majority of the full commission.  As a starting point, it is suggested that the commission make every effort to adopt the rules that have been drafted by RCI and the NTRA Safety and Integrity Alliance.

Enforcement, Hearings & Appeals:  The stewards represent the front line of the enforcement process and will fulfill all the duties described in RCI Model Rules chapter six.  Because the commission is responsible for such a large jurisdiction, additional sources for administrative remedy have been built into the appeals process with the hope that it will alleviate the potential for cases becoming backlogged.  Not only is this important at the administrative level, but because the judicial remedy process takes place at the federal level (which moves even more slowly than most state courts) it is hoped that by offering additional levels of administrative remedies fewer cases will reach the courts.  A diagram of the enforcement and appeals process is provided on the following page.  


It should be noted that the second step of the appeals process goes outside of the commission and the judicial system, to the National League of Thoroughbred Racing Commissioner.  This is by design for two reasons.  First, one of the purposes behind the NLTR is to provide a non-governmental public face for the administration of the racing  industry; it is hoped that in so doing, a greater level of public trust in the integrity of the sport can be attained.  Giving some degree of disciplinary power to the industry itself is meant to demonstrate a willingness on the part of the industry to police itself rather than having to rely on a government entity to do it for them.  Second, it should provide a figurative pressure relief valve to the appeals process which will hopefully lessen the number of cases that progress further, thus helping to prevent a backlog of cases for the commission. 

This is one of the unique features of the interstate compact model; under any other regulatory scheme this would be an illegal delegation of state authority.  However, the compact commission has “the authority to enforce the compact and its rules …by requiring mediation/arbitration of a dispute.”
  Therefore, it follows that if the commission names the NLTR Commissioner as an arbitrator it may legally delegate to him (or her) the power to act as an arbitrator in an appeal.  The fact that there are additional levels of administrative relief beyond the NLTR Commissioner should also provide a safeguard against a potentially illegal delegation of authority by protecting the appellants’ right to due process.   The case review process is outlined on the following page.
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Administrative and Judicial Appeals Process

Interstate Racing Commission

Funding the Commission: There is no definite way to determine the level of funding that would be required to operate the commission; however, given that several jurisdictions are being combined into one it is reasonable to expect that there should be some savings recognized in comparison to the sum of the individual state commission budgets.  


The following table illustrates the effective tax rate, 2006 state tax revenue from pari-mutuel handle, the approximate annual expense of racing regulation, and the net revenue to the state in each of the five charter member states of the compact.  


	State
	Effective 

Pari-Mutuel 

Tax Rate
	State Tax 

Revenues
	Expenditures

For Racing

Regulation
	Net 

Revenue



	New York
	3.98%
	35,034,908
	25,203,000
	9,831,908

	Kentucky
	1.16%
	5,626,849
	2,673,648
	2,953,201

	Illinois
	2.15%
	9,678,596
	7,346,649
	2,331,947

	Florida
	1.27%
	12,144,146
	 6,667,465*
	5,476,681

	Maryland
	0.27%
	1,289,025
	6,466,582
	(5,177,557)

	Totals
	
	$63,773,524
	$48,357,344
	$15,416,180


                                            From: Pari-Mutuel Racing 2006 Statistical Summary, ARCI and state budget reports

                                                                                                                                      *Florida expenditures estimated
The next table illustrates the tax revenue that would be generated for the interstate compact at various effective pari-mutuel tax rates applied to the total handle for the five charter member states. 


	Effective

Tax

Rate
	Tax

Revenue Generated

	1.5%
	$81,948,361

	1.25%
	  68,290,301

	0.875%
	  47,803,211

	0.50%
	  27,316,120

	0.25%
	  13,658,060


Note that even with no economy of scale savings taken into consideration, the regulatory expense for all five states would essentially be covered by an effective tax rate of 0.875%; a lower rate than what is currently in effect in four of the five states.  With the compact taking over the vast majority of the regulatory duties and expenses, these states would still be able to impose a tax on pari-mutuel handle while substantially cutting their regulatory costs without causing a net tax increase on track and OTB operators.  For the sake of simplicity, this model assumes a flat rate tax on all handle sources; in reality it would be likely that a further tax break could be given to track operators by increasing the tax on SPMOs.  This break could also come in the form of a lower, uniform takeout rate for track operators.


Expansion of the Compact


As with the NTRA Alliance model, the size of the organization at the outset does not reflect the ultimate goal of achieving complete uniformity in racing regulation.  Both models rely on the notion that success will beget growth.  By starting the compact with five states that are key players in the racing industry it is expected that the lesser states will want to join the compact once the projected economic benefits are tangible.  This is another reason for including the formation of the National League of Thoroughbred and tying league membership to compact membership; once track operators and horsemen see that the league structure can work for racing and that there are benefits to belonging to the league it is likely that they will apply political pressure at the state level to help force membership in the compact. 


Summary

Obviously the racing industry has plenty of challenges – both business and regulatory in nature – to address in the immediate future if it is to fend off federal government intervention, improve its public image and implement changes to the business model that will help ensure its long term viability.  While each different model presents its own set of benefits, upon close inspection, it would seem that a combination of the National Racing League model and the Interstate Compact model will provide the most efficient manner of making the necessary changes.  Working under a combination of these two models and making use of the work that has already been completed by the NTRA and RCI, will also force the separate factions of the racing industry to begin working together towards a well defined common goal; that, in the final analysis, may actually be the most important step of all in the restructuring of our sport.
Notes
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